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Trinity Accommodation Regional Hospitality Fund 
SUBSCRIPTION DEED – Fund 2B Units
Parties
Australian Executor Trustees Ltd (ABN 84 007 869 794) of Level 22 207 Kent Street, Sydney, NSW  2000 (Trustee)
Mandala Asset Solutions Pty Ltd (ABN: 90 943 380 208) of 20 Roslyn Avenue, Kingston Beach, TAS, 7050 (Manager)
Applicant named Item 1 of Schedule 1 of the address noted in Item 2 of Schedule 1 (Subscriber)

The Subscriber wishes to make a Commitment to subscribe for Units in the Fund and by doing so agrees to be bound by the terms and conditions contained in this deed (Subscription Deed). 

1. Definitions

The following definitions apply to terms in this Subscription Deed.  Terms not defined in this Subscription Deed have the same meaning set out in the Glossary to the Information Memorandum.

AML/CTF means the Anti-Money Laundering and Counter Terrorism Financing regime.
AML/CTF Act means the Anti-Money Laundering and Counter Terrorism Financing Act 2006 (Cth)
Application Form means the form under which an application to commit to subscribe for Units must be made by a Subscriber.
Claim means, in relation to a party, a demand, claim, action or proceeding made or brought by or against the party, however arising and whether present, unascertained, immediate, future or contingent.

Commitment means the number of Units in the Fund that a Subscriber has committed to subscribe for. 
Deed means this Subscription Deed executed as a deed by the Subscriber, Manager and Trustee.

Deed of Accession means the deed in the form agreed by the Trustee from time to time under which a transferee agrees to become a Unit Holder subject to the terms of the deed and assume the liabilities and obligations of the Subscriber.

Dispose in relation to a person and any Unit (or any interest in the Unit) means to sell, transfer, assign, create an Encumbrance over, declare oneself a trustee of or part with the some or all the benefits of or otherwise dispose of that Unit (or any interest in the Unit and the rights attached to that Unit) whether done before, on or after the person obtains any interest in the Unit but excludes a transaction:

(a) permitted or required by the Subscription Deed; and
(b) a disposal through an appointment of a Trustee for a Subscriber.

Fund means the Trinity Accommodation Regional Hospitality Fund but per the Offer documents, this is ring fenced to include the Fund 2B investments only.
Fund Property means all present and future right, title and interest of the Trustee in the Fund including but not limited to all real and personal property, chooses in action and goodwill.

Encumbrance means an interest or power:

(a) reserved in or over any interest in any asset including any retention of title; or

(b) created or otherwise arising in or over any interest in any asset under a bill of sale, mortgage, charge, lien, pledge, trust or power,

by way of security for the payment of debt or any other monetary obligation or the performance of any other obligation and whether existing or agreed to be granted or created.

Information Memorandum means the information memorandum issued by the Manager in respect of the Fund dated 31 October 2014 as well as the Offer Documents relating to the Fund 2B Units.
Liabilities means debts, obligations, liabilities, losses, expenses, costs and damages of any kind and however arising, including penalties, fines, and interest and including those which are prospective or contingent and those the amount of which for the time being is not ascertained or ascertainable.

Parties  means the Trustee, the Manager and the Subscriber.

Register means the register of Unit Holders kept by the Trustee in accordance with the Trust Deed.

Registered means recorded in the Register. 
Signing Date means the date on which the Deed is signed by the Trustee.

Subscriber means the Applicant as described in Schedule 1.

Trustee means the trustee of the Fund, who as at the time of this Subscription Deed is Australian Executor Trustees Ltd.

Units means the Units in TARHF Fund 2B as set out in the Offer Documents
2. Subscriber’s General Acknowledgements

The Subscriber agrees that:

(a) Units do not represent deposits or other liabilities of the Manager or Trustee or any of their related bodies corporate or affiliates;

(b) investing in the Units is subject to investment risk, including possible delays in repayment and loss of income and principal invested; and

(c) neither the Manager or the Trustee nor any other entity guarantees the performance of the Fund or the repayment of capital invested in the Fund.

3. Subscriber’s Commitment

The Subscriber agrees that:

(a) by entering into this Subscription Deed the Subscriber agrees to commit to subscribe for Units for the amount detailed in the Application Form, and be bound by this Subscription Deed and the terms and conditions of the issue of Units in the Trust Deed; and

4. Forfeiture

(a) The Subscriber acknowledges that it is liable under the Trust Deed to pay a call if and when the Trustee makes a call on the Subscriber's Uncalled Capital.

(b) The Subscriber acknowledges that Units issued to the Subscriber may be forfeited as a result of the failure to pay a call within the period of time in which the Subscriber is required to pay a call made by the Trustee on the Subscriber's Uncalled Capital in accordance with the terms of the Trust Deed.

5. Over- subscriptions

The Trustee reserves the right to accept oversubscriptions of commitments under the Offer. In the event of oversubscriptions, the Trustee reserves the right to reduce the value of the Subscriber's Commitment. 

6. Effective Issue and Transfers

Provisions Governing Disposals of Units

(a) Registration requirements

(i). Subject to paragraph (b), the Subscriber shall procure that before it purports to transfer to any person any Units held by that Subscriber, the person enters into a Deed of Accession and that the Deed of Accession is delivered to the Trustee.

(b) Ineffective transfer or issue

The Subscriber agrees that any purported transfer which does not comply with this clause will be of no force or effect and:

(i). the Trustee will not approve for registration, and will not register, any such purported transfer; and

(ii). any person purporting, or having the right, to be a Unit Holder (or successor by operation of law) will be deemed not to be, or will not be, a Unit Holder of the Fund for any purpose and will not be entitled to any of the rights of a Unit Holder, including the right to vote those Units, to receive any certificate for those Units or any distributions on or with respect to those Units.

7. Termination

(a) The Trustee and Manager may terminate their obligations under the Subscription Deed any time prior to the date on which the Trustee makes the first Call on a Subscriber's Committed Capital.

(b) The Subscriber releases the Trustee and the Manager from all Claims and Liabilities on termination of this deed on return of any subscription moneys paid by the Subscriber, such payment to be without interest.

(c) All representations and warranties in the Subscription Deed shall survive the execution and delivery of the Subscription Deed.

8. Indemnity

The Subscriber indemnifies the Trustee, the Manager, and each officer, employee, adviser or agent of the Trustee or the Manager (the Indemnified Parties) (and agrees that the Subscriber holds the benefit of this indemnity for itself and on behalf of each Indemnified Party) against all Claims and Liabilities (including legal costs on a full indemnity basis) incurred or suffered by or brought by or made or recovered against the Indemnified Party in connection with or arising out of any breach of any provision of the Subscription Deed by the Subscriber.

9. General

(a) (Access to Register)  The Subscriber consents to the details of the Register being made available to Unit Holders.

(b) (No Public Announcements)  The Subscriber will not make any public announcements or statements to the media in relation to the Subscription Deed, the Information Memorandum, the Offer or the Fund except to the extent required by law, a governmental agency or the listing rules of a stock exchange, or with the prior written approval of the other.

(c) (Assignment)  The rights and obligations of each Party under the Subscription Deed are personal.  They cannot be assigned, encumbered or otherwise dealt with by a Party, and neither Party shall attempt or purport to do without the prior written consent of the other Party.

(d) (No waiver)  No acquiescence, wavier or other indulgence granted by either Party to any other Party will in any way discharge or relieve that other party from any of its other obligations under the Subscription Deed.

(e) (Severability)  Any provision of the Subscription Deed which is prohibited or unenforceable in any jurisdiction will be ineffective as to that jurisdiction to the extent of the prohibition or unenforceability.  That will not invalidate the remaining provisions of the Subscription Deed nor affect the validity or enforceability of that provision in any other jurisdiction.

(f) (Further assurances)  The Subscriber will do all things and execute all deeds, instruments, transfers or other documents as may be necessary or desirable to give full effect to the provisions of the Subscription Deed and the transactions contemplated by it and the Trust Deed.
(g) (Entire agreement)  The Subscription Deed and the Trust Deed contain the entire agreement of the parties with respect to its subject matter.  They set out the only conduct relied on by the Parties and supersede all earlier conduct by the Parties with respect to the Subscriber's Commitment to subscribe for, and the issue of, Units.

(h) (Governing Law and Jurisdiction)  The Deed is governed by the laws of Tasmania.  Each party submits to the jurisdiction of courts exercising jurisdiction there, and waives any right to claim that those courts are an inconvenient forum.

10. Trustee’s Limitation of Liability

(a) (Capacity)  The Trustee enters into this Subscription Deed only in its capacity as trustee of the Fund and in no other capacity. 
(b) (Limitation)   A liability arising under or in connection with this Subscription Deed is limited to and can be enforced against the Trustee only to the extent to which it can be satisfied out of property of the Fund out of which the Trustee is actually indemnified for the liability. This limitation of the Trustee’s liability applies despite any other provision of this Subscription Deed and extends to all liabilities and obligations of the Trustee in any way connected with any representation, warranty, conduct, omission, agreement or transaction related to this Subscription Deed. 
(c) (Acknowledgment of limitations)  A Subscriber may not sue the Trustee in any capacity other than as trustee of the Fund, including:

(i). seek the appointment of a receiver (except in relation to property of the Fund), a liquidator, an administrator or any similar person to the Trustee; or
(ii). prove in any liquidation, administration or arrangement of or affecting the Trustee (except in relation to property of the Fund).
(d) (Exception)  The provisions of this clause 10 shall, subject to paragraph (e), not apply to any obligation or liability of the Trustee to the extent that it is not satisfied because under the Fund’s trust deed or by operation of law there is a reduction in the extent of the Trustee’s indemnification out of the assets of the Fund, as a result of the Trustee’s failure to properly perform its duties as trustee.  For these purposes, it is agreed that the Trustee cannot be regarded as having failed to properly perform its duties as trustee to the extent to which any failure by the Trustee to satisfy its obligations or breach of representation or warranty under this Subscription Deed has been caused or contributed to by a failure by a Subscriber to fulfil its obligations under the Subscription Deed or any other act or omission of the Subscriber or any other person.
(e) (Indemnification out of assets of the Fund) Nothing in paragraph (d) shall make the Trustee liable to any claim for an amount greater than the amount which a Subscriber would have been able to claim and recover from the assets of the Fund in relation to the relevant liability if the Trustee’s right of indemnification out of the assets of the Fund has not been prejudiced by the Trustee’s failure to properly perform its duties.
(f) The Trustee is not obliged to do or refrain from doing anything under this Subscription Deed (including incur any liability) unless the Trustee’s liability is limited in the same manner as set out in paragraphs (a) to (e) of this clause 10.
11. Subscriber’s Acknowledgement

On execution of the Subscription Deed:

(a) the Subscriber acknowledges:

(i).  and agrees to become bound by the terms, declarations, conditions and acknowledgements contained in the Trust Deed, the Information Memorandum the Application Form and this Subscription Deed; and

(ii). and agrees that in considering whether or not to commit to subscribe for Units and in proceeding to engage in due diligence enquiries, it did so on the basis that the Trust Deed (as amended from time to time) and Information Memorandum it received containing information concerning the Fund and expressly excluded any reliance on information given to the Subscriber or statements or representations of the Trustee;

(b) The Subscriber represents and warrants that:

(i). all the Subscriber’s  information contained in the Application Form is accurate and the Subscriber agrees to notify the Manager immediately if there is any change to such details;

(ii).  it is a wholesale investor(s) as defined by the Corporations Act. If the Subscriber’s investment amount is less than $500,000, the Subscriber will (each) provide the Manager with a certificate from its accountant issued within the last 6 months confirming that it has net assets of over $2.5 million dollars or it has a gross income of over $250,000 for each of the past two financial years.
(iii). it received the current Information Memorandum relating to the Trust at the same time it received the Application Form  and Subscription Deed and the it has read and understood the Information Memorandum;;

(iv). in conducting due diligence, entering into the Subscription Deed, and committing to subscribe for Units the Subscriber does not rely on any statement, representation, warranty, condition, forecast or other conduct which may have been made by or on behalf of the Trustee, including, to avoid doubt, the Information Memorandum;

(v). it has had the opportunity to conduct a due diligence and has satisfied itself in relation to matters arising from the due diligence;

(vi). it understands, acknowledges and accepts the risks and uncertainties of the industry in which the Fund operates and the general economic risks that impact on or could reasonably be expected to impact on the Fund, its results, operations and prospects;

(vii). the Subscriber has independently and without the benefit of any inducement, representations or warranty from the Trustee, Manager or any of its directors, officers, employees, agents or advisers (none of whom provided advice), determined to enter into the Subscription Deed and commit to subscribe for Units in the Fund;

(viii). the disclosures regarding the Fund, including the information, forecasts and statements of intent contained in material provided to the Subscriber and made in management presentations, are accepted by the Subscriber based on its own enquiries and understanding.

(c) The Subscriber acknowledges and agrees that none of the Trustee, Theta, the Manager or its directors, officers, employees, agents or advisers:

(i). have made or makes any representation or warranty as to the accuracy or completeness of any disclosure or the provision of any information referred to in this clause11;

(ii). accepts any duty of care in relation to the Subscriber in respect of any such information;

(iii). is to be liable to the Subscriber if, for whatever reason, any such information is or becomes inaccurate, incomplete or misleading in any particular way; and

(iv). subject to any law to the contrary, all terms, conditions, warranties and statements, whether express, implied, written, oral, collateral, statutory or otherwise, are excluded, and the Trustee and Manager and its directors, officers, employees, agents and advisers disclaim all Liabilities in relation to them, to the maximum extent permitted by law.

12. Anti-Money Laundering and Counter-Terrorism Financing 
The Subscriber agrees and acknowledges:

(a) that it will not knowingly do anything to put the Trustee or Manager in breach of the AML/CTF Laws; 

(b) it will notify the Manager and the Trustee if it becomes aware of anything that would put the Manager or Trustee in breach of AML/CTF Laws;

(c) it is not commonly known by any other names different from those disclosed in this Subscription Deed;

(d) that monies used by it to invest in the Fund are not derived from or related to any criminal activities or terrorism financing;

(e) that any proceeds from its investment will not be used in relation to any criminal activities or terrorism financing;

(f) any documents or information used for verification purposes in support of its application as identified in the ‘Minimum Identification Documents Required for Australian Investors’ (or as otherwise required) are complete and correct;

(g) that, if asked, the Subscriber will provide the Manager and/or Trustee with information that the Trustee or Manager requires, including information concerning the business activities, structure and source of funds of the Subscriber to enable the Trustee to comply with its obligations under the AML/CTF Act, Regulations and related laws;

(h) it will notify the Manager if it becomes a ‘politically exposed’ person or organisation for the purposes of the AML/CTF Laws, or become known by a name other than the name provided in the Subscription Deed at the time committing to subscribe for Units in the Fund;
(i) that the Trustee may refuse to accept an application or decline to issue Units to the Subscriber until it has satisfactorily concluded a customer identification procedure in relation to the Subscriber;

(j) that the Trustee may delay or refuse any request or transaction, including by suspending the issue of Units in the Fund if the Trustee is concerned that the request or transaction may cause the Trustee to contravene the AML/CTF Act (or any other legislation). The Trustee and Manager will incur no liability to the Subscriber if it does so;

(k) that where a transaction is delayed, blocked, frozen or refused, the Manager and Trustee will not be liable for any loss (including consequential loss) whatsoever as a result of its compliance with the AML/CTF Laws and the Subscriber agrees to indemnify the Trustee and Manager if it is found liable to a third party in any action in connection with this clause; 

(l) that the Trustee may obtain information about the Subscriber from third parties if the Trustee considers this is necessary to comply with its obligations under the AML/CTF Act;

(m) the Trustee and Manager may use or disclose any information provided by, or about the Subscriber, in  order to comply with its obligations under the AML/CTF Act (or any other relevant AML/CTF laws) including by providing information to related bodies corporate of the manager and to any relevant regulator (whether in or outside of Australia).
13. Privacy
The Subscriber agrees and acknowledges:
(a) it has read and understood the information on privacy and the collection, handling, use and disclosure of personal information contained in the Privacy section of the Information Memorandum and consent to the Manager and the Trustee collecting, handling, using and disclosing the personal information as the Subscriber has provided in this application as outlined in the Information Memorandum, including but not limited to the transferring of such personal information to entities located outside of Australia (including in countries without strong data privacy laws). The subscriber further acknowledges that the Manager and the Trustee will not be accountable under the Privacy Act for such disclosure, and that the Subscriber will not be able to seek redress under the Privacy Act and that the Manager and the Trustee will not take further steps to ensure that the overseas recipients do not breach the Australian Privacy Principles under the Privacy Act in relation to any personal information disclosed to overseas recipients; 

(b) that the Manager and the Trustee will be collecting personal information (including sensitive information) about the Subscriber from third parties in order to meet its obligations under applicable legislation; and

(c) the Manager and Trustee may provide information on the Subscriber’s investment including confirmations of applications and withdrawals, tax, distributions and annual statements to the Subscriber via email if the Subscriber has provided an email address.
14. Foreign Persons

(a) If the Subscriber’s investment becomes a US Account (for the purposes of the US Foreign Account Tax Compliance Act (“FATCA”)), the Subscriber will promptly notify the Manager and provide the Manager on request with any information which is necessary or desirable for the Manager to comply with any obligations it may have in connection with FATCA;

(b) If the Subscriber is a foreign person for the purposes of the Foreign Acquisitions and Takeovers Act 1975 (FATA), prior to executing and lodging the Application Form it must make an application to the Treasurer under section 26A of the FATA stating their intention to acquire an interest in Australian urban land under the Offer.

(c) The Parties agree that the Subscription Deed is conditional on the Treasurer not objecting to the acquisition of an interest in Australian urban land by the Subscriber under the Offer.

15. Representations and Warranties by Subscriber

On execution of the Subscription Deed where the Subscriber is a company the Subscriber represents and warrants to the Trustee and Manager that each of the following statements is true, accurate and not misleading as at the Signing Date:

(a) (trust deed)  it is bound by the terms of its trust deed (or other constituent documents) and its execution, delivery and performance of the Subscription Deed does not violate its trust deed (or other constituent documents);

(b) (status)  it is incorporated as a company limited by shares and is validly existing under the laws of its place of incorporation or establishment;

(c) (corporate power)  it has the corporate power to enter into and perform its obligations under the Subscription Deed and to carry out the transactions contemplated by the Subscription Deed;

(d) (corporate action)  it has taken all necessary corporate action to authorise its entry into the execution, delivery and performance of the Deed and to carry out the transactions contemplated by the Deed;

(e) (binding obligation)  the Subscription Deed is a valid and binding obligation;

(f) (wholesale client)  it, and any trustee, are wholesale clients as defined under section 761G of the Corporations Act;

(g) (foreign laws)  if outside Australia, it is a person to whom an invitation or offer to subscribe for the Units in the manner contemplated by this Information Memorandum and Subscription Deed is permitted by the laws of the jurisdiction in which it is situated and that it is a person to whom the Units can lawfully be issued under all applicable laws, without the need for any registration, formality or lodgement.

(h) (compliance with law)  it is in compliance with all relevant laws and regulations (including, without limitation, the requirements of the Corporations Act and the Australian Foreign Acquisitions and Takeovers Act 1975).

(i) (no contravention)  neither its entry into nor performance by it of the Subscription Deed nor any transaction contemplated under the Deed violates in any material respect any provision of any judgment binding on it, its constituent documents, any law or any document, agreement or other arrangement binding on it or its assets; 

(j) (further information)  it agrees to provide the Trustee any other information or material that is reasonably required by the Trustee to establish the Subscriber's authority to commit to acquire the Units and its compliance with applicable laws;

(k) (US Securities law) it acknowledges that the Units have not been and will not be registered under the US Securities Act or the securities law of any state of the United States and may not be offered, sold or resold in the United States or to, or for the benefit of, any US Person, except pursuant to an exemption from, or in a transaction not subject to, the registration requirements of the US Securities Act and applicable state securities law; and

16. Additional Representations where the Subscriber is a trustee

On execution of the Subscription Deed where the Subscriber is a trustee, it represents and warrants to the Trustee and Manager that each of the following statements is true, accurate and not misleading as at the Signing Date:

(a) (power)  it is empowered by the trust deed establishing the trust under which it is appointed as trustee to enter into and perform its obligations under the Subscription Deed and to carry out the acts and transactions contemplated by the Deed;

(b) (authority)  all necessary resolutions have been duly passed and all consents, approvals and other procedural matters have been obtained or attended to as required by its trust deed;

(c) (sole trustee)  it is the sole trustee of the trust;

(d) (property)  no property of the trust is liable to be re settled or set aside or transferred to any other trust;

(e) (termination)  the trust has not been terminated, nor has any event for the vesting of the assets of the trust occurred;

(f) (capacity)  subject to the terms of its trust deed and limitations which may be imposed by general law, its right of indemnity out of, and lien over, the assets of the trust have not been limited in any way.  To the best of its knowledge, it has no liability which may be set off against that right of indemnity; and

(g) (compliance)  to the best of its knowledge, it has complied with all obligations and duties under its trust deed and at law where failure to comply would have a material adverse effect on its ability to perform under the Deed.

Schedule 1

	Item 1
	Name of Subscriber

(include ACN/ARBN/Company ID No. if relevant)
	

	Item 2
	Address of Subscriber
	

	Item 3
	Commitment amount
	$


SUBSCRIBERS EXECUTION PAGES
	SUBSCRIBER Individuals

SIGNED SEALED AND DELIVERED by #[NAME] in the presence of:
	
	

	
	
	

	Signature of witness
	
	Signature of #[Name]

	
	
	

	Name of witness (please print)
	
	


……………………………………………………………………………………………………………
SUBSCRIBER COMPANIES  

(without common seal with either single or multiple directors.)
	EXECUTED by #[COMPANY NAME] ACN/ARBN/ ID No. # in accordance with the Corporations Act 2001 by being signed by the following officers:
	
	

	
	
	

	Signature of director
	
	Signature of director / company secretary

	
	
	

	Name of director (please print)
	
	Name of director / company secretary (please print)

	OR if sole director company:
	
	

	
	
	

	Signature of sole director and sole company secretary
	
	

	
	
	

	Name of sole director and sole company secretary (please print)
	
	


SUBSCRIBER COMPANIES  

(with a common seal with either single or multiple directors.)
	SIGNED SEALED AND DELIVERED THE COMMON SEAL of #[COMPANY NAME] ACN ARBN/ ID No # was affixed in accordance with the Corporations Act 2001 in the presence of:
	
	

	
	
	

	Signature of director
	
	Signature of director / company secretary

	
	
	

	Name of director (please print)
	
	Name of director / company secretary (please print)

	OR
	
	

	
	
	

	Signature of sole director and sole company secretary
	
	

	
	
	

	Name of sole director and sole company secretary (please print)
	
	


Trustee and manager Execution Page
	EXECUTED by Australian Executor Trustees Limited ABN 84 007 869 794 AFSL 240023  accordance with the Corporations Act 2001 by being signed by the following officers:
	
	

	
	
	

	Signature of director
	
	Signature of director / company secretary

	
	
	

	Name of director (please print)
	
	Name of director / company secretary (please print)


	EXECUTED by Mandala Asset Solutions Pty Ltd  ABN 78 105 990 289  in accordance with the Corporations Act 2001 by being signed by the following officers:
	
	

	
	
	

	Signature of director
	
	Signature of director / company secretary

	
	
	

	Name of director (please print)
	
	Name of director / company secretary (please print)
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